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(Case called) 

MR. KWOK: Good afternoon, your Honor, Steve Kwok for 
the government. With me at counsel table is Chris Everdell. 

THE COURT: Good afternoon, Mr. Kwok and Mr. Everdell. 

MR. RUBINSTEIN: Good afternoon, your Honor, Ron 
Rubinstein for the defendant. I have to apologize. I thought 
it was 2:30, the sentence. It must have been a senior moment. 

THE COURT: I have a presentence report. The latest 
one is dated October 7, 2008. Has the defendant seen the 
presentence reports, including the latest one, October 7, 2008? 

MR. RUBINSTEIN: Yes, your Honor. 

THE COURT: He has read them? 

MR. RUBINSTEIN: Yes, your Honor. 

THE COURT: Are there any changes to be made? 

MR. RUBINSTEIN: No. Except for the objections we 

have -- 

THE COURT: Except for the objections that you have in 
your letter of October 13 and also in a letter received Friday, 
October 17, 2008, those two letters to the Court? 

MR. RUBINSTEIN: That's correct, your Honor. 

THE COURT: The government sent us a letter dated 
October 17 also. I have not received any response by the 
government to your letter of October 17 . 

MR. KWOK: The government did not submit a response to 
the latest letter. 
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THE COURT: You're willing to proceed on that basis? 

MR. KWOK: The government is ready to proceed. 

THE COURT: Then I guess the best way — I don't know 
how the parties think the best way to proceed, but it would 
appear to me that the best way to proceed is by considering 
Mr. Rubinstein's letter of October 17, which disputes the 
computation of loss contained in the presentence report and in 
the government's letter. 

I might say that I've had some concerns about the loss 
computation. It's not clear to me that a failure to get 
approval of expenditures from the grant officer amounts to the 
same as an intentional misapplication of funds. And to the 
extent that we have here in this case, as I understand it, the 
final budget as approved in December 2001, and subsequent to 
the applications to amend the budget were not approved. So the 
requisite documents that the Court has to examine of the budget 
contained in -- is it Exhibit 12? 

MR. KWOK: Your Honor, I think the last approved 
budget is the budget attached to Government Exhibit 22. It's 
the third page -- 

THE COURT: It's Exhibit 12. Just a second. Exhibit 
12 is the original budget that Dr. Karron signed. Then there 
is Exhibit 20. 21 was just an administrative contact change. 
Exhibit 22 contains the final budget approved -- amended budget 
approved by the agency. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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So I have difficulties. For instance, looking at 
Exhibit 2 and 22 and the fringe benefits being allowed at 34 
percent of salary, as I see it in the documents. I have 
difficulty also with the tabulation contained in Government 
Exhibit 114 and 115 because they are just rough calculations, 
as I see it. I don't know who compiled them, but I gather it 
was Ms. Riley, but we never went into the detail about, for 
instance, the statement in the tabulation that Dr. Karron's 
salary budgeted at 17 5, various cash. He spent 2 00,486, 
according to that tabulation. Those amounts, as I saw them, 
err were salary. They involved loans made which someone, I 
don't know whom, I presume Ms. Riley, determined the equivalent 
of salary. 

As I alluded to earlier, the fringe benefits figure in 
this tabulation -- I'm looking at 114 -- says that Dr. Karron 
didn't spend $40,337 in fringe benefits, and yet in the same 
tabulation it says that the fringe benefits were not allowed 
and spent $4,081. That whole scenario of fringe benefits is 
somewhat illusive to me. 

The testimony, as I recollect it, was CASI, the 
corporation, did not have a formal benefit plan and they were 
endeavoring to compile one during the time of the grant. And 
instead what Dr. Karron did was to pay benefits just as he was 
accustomed to paying them, for whatever medical expenses the 
various employees had for their wives. I have some difficulty 

SOUTHERN DISTRICT REPORTERS, P.C. 
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in, 1, finding that there was criminal intent with respect to 
these expenditures, which are all on Government 114, and with 
the manner in which those over expenditures were computed. It 
seems to me this is just a rough calculation and not something 
that a Court could rely on in a criminal case. I'll hear from 
you. That's my assessment of that proof. 

MR. EVERDELL: Your Honor, I think; in fact, I know 
114 and 115 are based on Ms. Riley's underlying analysis. 

THE COURT: The spreadsheets. 

MR. EVERDELL: Yes, the spreadsheets. 

THE COURT: But it doesn't meet it because in her 
spreadsheet she doesn't have any payment like $248,000 worth of 
salary in year one . 

MR. KWOK: Your Honor, she does. That number is the 
net transfers. 

THE COURT: I've looked at salary, I think. 

MR. KWOK: Including the tax withholding, I believe is 
the testimony that she testified to. When you take into 
account all the money that Dr. Karron took out from CASI, minus 
the amount that he paid back -- 

THE COURT: That isn't salary. We are talking about 
salary. I don't see salary. There is nothing like salary in 
those documents that equals 248 — $200,488. 

MR. KWOK: Salary is just a heading. What she meant 
by this is money that defendant took, pure money, not in terms 

SOUTHERN DISTRICT REPORTERS, P.C. 
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of expenditure; cash that he took from CASI, whether in the 
form of quote unquote loan or whether in terms -- 

THE COURT: Show me. She has no tabulation putting 
114 into context with her 110, Exhibit 110. 

MR. KWOK: If your Honor could look at Government 
Exhibit 110. 

THE COURT : I did look at Exhibit 110. 

MR. ~ KWOK: Page 38. 

THE COURT: I have it here. I don't know that I have 

it here. 

MR. KWOK: Page 38 of 44. 

THE COURT: I guess we will have to get 110., because I 
don't think I have it here, but I'm fully familiar with it. I 
think it's in Mr . Rubinstein's submission, as a matter of fact. 

MR. KWOK: That page shows money going to the 
defendant and money coming from the defendant. So taking -- 

THE COURT: What page are you referring to? Maybe 
it's in Mr. Rubinstein -- 

MR. KWOK: 38 of 44. 

THE COURT: He has payroll. Looking at 13 of 44? 
MR. KWOK: Page 38 of 44 . 

THE COURT: That's loan and loan repay. That's not 

salary. 

MR. KWOK: If you look at the memo line, it is salary. 
Look at, for example, the third check, per check register, 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



7 

8AKMKARS Sentence 

salary advance. 

THE COURT: That one she treated as a loan. 

MR. KWOK: These are expressed in a spreadsheet as 
loans, but they are all money going to the defendant. 

THE COURT: I understand. It's just not salary. 

MR. KWOK: You can give it whatever label you like, 
but the bottom line is, the defendant took from the company 
this much money which added to 188. 

THE COURT : I don ' t doubt that ' s what your 
calculations are. 

MR. KWOK: If I can just correct a mis impress ion, 
Government Exhibit 114 is not a rough calculation. It's not a 
guess. It's based entirely on Government Exhibit 110 which, in 
turn, is based entirely on the bank records that she reviewed. 

THE COURT: They are certainly not in those records, a 
showing of $2 00,488 in salary. 

MR. KWOK: If I can explain how she got that number. 

THE COURT: It's denominated salary. It's a table 
saying salary. I don't care how she got the number. 

MR. KWOK: But that doesn't really affect the loss 
amount. You can label it and give it whatever label you want. 
But at the end of the day -- let me back up one step. The 
grant says Dr. Karron can take from the grant for his own use, 
whether we call it salary or compensation for efforts that he 
put into the grant, $175,000. That's the amount — the portion 
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of the pie that he can get from the grant, $175,000. 

THE COURT: He can get a salary of 175,000 is what it 
says in the budget, plus 34 percent for fringe benefits. 

MR. KWOK: If he took from the grant money in addition 
to $175,000, putting aside fringe benefit for a second, any 
amount above that is a disallowed amount, whether you call it 
excess salary or call it a loan that never gets paid back. It 
doesn't really matter. At the end of the day, the budget says 
$175,000 and no more. If you take more than that, the first 
dollar above $175,000 is disallowed. Whether you call that 
excess salary or loan, it doesn't really matter. 

THE COURT: I'm not dealing with ifs. I'm dealing 
with what the record shows. This doesn't show what the records 
show as far as salary goes . 

MR. KWOK: It shows that, just for simplicity, she 
doesn't want to create that many different categories. Salary, 
loan. 

THE COURT: She has got a salary category. She shows 
it. Go on a couple of pages. Payroll, next page, $35,293.58. 

MR. EVERDELL: Your Honor, also, to bear in mind with 
this, these entries on the spreadsheet are based on how 
Dr. Karron himself characterized things in the documents. So 
we have checks here for pay periods that are quote unquote 
payroll checks for salary. However, he called other things 
loans or other things like that. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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Now, Lynn Riley, in doing this analysis, put those 
together in the same category because as Mr. Kwok was saying, 
it was money paid from CASI to Dr. Karron. If he is allowed a 
payroll, a salary of $175,000, it doesn't necessarily matter 
how the defendant himself characterizes those payments to 
himself. Whether he calls them payroll checks or whether he 
calls them loans, it's still a payment to him personally from 
CASI funds. So her object, I think in doing it this way, was 
to . sweep together those things which were direct payments from 
the company to Dr. Karron. 

THE COURT: I don't dispute that. But the tabulation 
is not something that I can go along with. It is not salary. 

MR. KWOK: We have no problem with that. If you want 
to call it salary/loans or just simply money to Karron, excess 
money to Karron, it doesn't really affect the loss amount 
because at the end of the day the loss amount is simply 
arithmetic, what he took from CASI minus what he is supposed to 
get under the grant, which is $175,000. We have no problem, if 
it makes things clearer, instead of calling that salary, we 
could call that, simply, excess money to Dr. Karron. 

THE COURT: You see what he did was -- I think it is 
borne out by the defendant's papers to some degree -- is he' 
took a very low salary to pay back the loans . Is that a fair 
statement? 

MR. EVERDELL : . Your Honor, that fact that you just 

SOUTHERN DISTRICT REPORTERS, P.C. 
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said, the fact that he didn't take his full salary, is taken 
into account -- 

THE COURT : I didn ' t say that . I want to know whether 
you're disputing what I just said. 

MR. EVERDELL: What I agree with is that, yes, the 
defendant did not take his full salary in the sense that when 
you look at salary in checks, they are less than the $175,000 
of quote unquote salary. 

THE COURT: You saw there was less withholding, right? 

MR. EVERDELL: But he paid himself in other ways in 
things he do did not characterizing as salary. 

THE COURT: Was there less withholding or not? You 
better confer. 

MR. EVERDELL: Your Honor, apparently what happened 
was, he wasn't characterizing anything -- there was no 
withholding until an accountant came in towards the end of year 
one and said, you have to call these things payroll, you have 
to take your salary and then you have to calculate withholding. 
And that account went back retroactively and looked at these 
payments and did the withholding retroactively with all these 
payments to him which had not been characterized. 

THE COURT: There are documents appended to the 
defendant ' s papers which indicate that the withholding was 
taken timely. That's not borne out by what you say, showing 
Mr. Rubinstein's letter of Friday. Where did I put it? He has 

SOUTHERN DISTRICT REPORTERS, P.C. 
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got documents showing money being withheld to calculate salary. 

MR. KWOK: Which page are you looking at, your Honor. 

THE COURT: I'm trying to find the letter now. 
Attached to it, if you look, it's about ten pages in. It shows 
the salary, August 2, 2002, salary. It shows outstanding 
salary of $61,918; federal withholding tax, minus 17,104; 
social security deduction, 2,091; Medicare and employee 462.81. 
New York withholding, New York City resident also : . It's all in 
there. He also has one for the pay period 7/01/2002.- Maybe 
that's the. same. 

MR. KWOK: Are you looking at this page? 

THE COURT: Yes, I believe so. It has a check at the 

top. 

MR. EVERDELL: Your Honor, I think this may actually 
reflect what we are talking about. If you look at check No. 
10401. Is that the page you're looking at? 

THE COURT: Yes. 

MR. EVERDELL: That looks like it was paid out on 
August 2, 2002, which is towards the end of year one of the 
grant. If you .look at the spreadsheet that Ms. Riley created, 
it shows that the first actual paid check that he got was in 
May of 2002; again, sort of towards the end of year one of the 
grant. This is, as we are getting towards the end of year one, 
where Dr. Karron is being told that needs to pull out 
withholding. I don't think this contradicts what we were 
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saying before. 

THE COURT: It does contradict what was said. What 
you said is not consistent with what you're saying now. That's 
the trouble with these analyses. They are fine as far as they 
go, but they do not tell the story. 

Anyway, there are, similarly, prescriptions, first 
item in Mr. Rubinstein's letter. I don't think that the item 
is prescriptions. I think the item is other and it included 
other matters such as bank processing, consultants, lawyers, 
and bookkeeping. 

MR. EVERDELL: Your Honor, if I can just step back for 
one second and just talk about the general position of the 
government on loss, which is that unless it's specifically 
budgeted for -- that it has been preapproved in a budget or has 
had subsequent approval authority from NIST, or whatever 
expenditure it may be, that it's overbudget or an item in a 
category that is not a budgeted category, that constitutes a 
loss to the government. The reason why is -- 

THE COURT: It has to be -- it seems to me it has to 
be a loss as to which there was criminal intent. 

MR. EVERDELL: Your Honor, I think -- 

THE COURT: In order for there to be an intentional 
misapplication of funds. You have to have criminal intent 
here. The fact that the government lost money on the grant or 
the money wasn't expended properly does not necessarily mean 
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that there was criminal intent involved in all those 
expenditures. 

MR. EVERDELL: Your Honor, according to the 
guidelines, the guidelines commentary, when you're looking at 
government benefits, you are supposed to look at what the 
intended use for the money was. For loss amount you look at 
whatever was diverted to in unintended use. It's the 
government's position that with this money that was given out, 
it came with a lot of very specific spending rules and those 
rules were clear and set forth. So that is the intended use of 
the money. 

We handled this money such that you would spend it in 
accordance with these rules and that included the budgetary 
rules, the prior approval rules, all of the other spending 
rules that came attached to the grant . So that when money is 
diverted elsewhere, when it is not part of an approved category 
or overbudgeted category, that's not an intended use of the 
money. That is not an intended use of the money because, 
otherwise, why not just give away the grant money with no rules 
and say, ' okay, here is a block of money for you to use as you 
see fit. We won't ask you how you're spending it. Come back 
in a year or so and tell us the progress you've made on your 
grant. I'm sure there are grants that probably do operate that 
way, but that's not this one. This one wanted to keep a very 
close leash on how this money was spent, they wanted to approve 
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everything that was spent and see all of the expenditures 
beforehand so that they were on board. 

THE COURT: All the expenditures that were budgeted. 

MR. EVERDELL: They wanted to see a budget first,, yes, 
and anything that was not in that budget or over that budget, 
with the exception of the 10 percent rule that we are all 
familiar with, had to be approved. The reason why they do that 
is because, as defense counsel said many times in his own 
submissions, this is a type of grant where the government is 
actually very involved. So they want to keep a tight leash on 
how this money is spent. 

Given that that is the posture of this grant, how the 
money is supposed to be spent, that is the intended use of the 
money, to be spent according to budgeted items or items that 
have been preapproved by NIST. So it's the government's 
position that when you go outside of those categories or go 
over budget on one of the approved categories, that still 
constitutes a loss to the government because they have not been 
able to exercise the control that they meant to exercise with 
instituting these grant rules and these spending rules. 

THE COURT: Look. Let's go right to an item that 
bothers me, fringe benefits. They were approved at 34 percent 
of salary. No one said what constitutes a valid, as far as I 
could find in the papers in the court, what was a valid fringe 
benefit and what wasn't. How can I have any confidence that 
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not approved fringe benefits of $4,000 is something that is a 
willful disregard of the rules? 

MR. EVERDELL: Your Honor, there are a couple of 
things with fringe benefits which is,- I believe, how this was 
calculated. We heard testimony that there was no plan in 
place. 

THE COURT: I heard that, but there was no plan in 
place from the beginning. You only found that out at a certain 
point . No one went and checked the group out or anything in 
advance. It says fringe benefits. The testimony is, he had a 
cafeteria plan or whatever it was. 

MR. KWOK: Your Honor, if I may, I think the 
testimony -- 

THE COURT: And anything and everything could be 
expended in the way of fringe benefits to himself and members 
of the family and for the employees. The government may come 
back with, oh, it wasn't in the plan, so, therefore, it 
shouldn't be allowed, but there is no warning to the person 
there. I can't see the criminal intent there. 

MR. KWOK: The defendant was certainly told 
repeatedly -- 

THE COURT: The government may have lost the money, 
but I can ' t see any criminal intent . 

MR. KWOK: The intent is when he asked a question and 
was told no and went ahead and did it anyway. It was in the 
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documents -- 

THE COURT: He didn't ask any question about medical 
benefits, as far as I know,- from the record. 

MR. KWOK: If I could just address your Honor's 
question about amount. The amount reflected on this chart is 
simply the amount over budget because he took more salary 
because fringe benefits is a percentage of salary. So it's 
calculated as a fixed percentage of salary. So because he took 
more from CASI than the amount that he was allowed, namely, 
$175,000, the amount we just allowed him is an amount of $4,000 
or so. It is simply an amount over budget because he took more 
in dollars -- 

THE COURT: He underspent budget through those fringe 
benefits by $4,000 it says right above it. Look at that. This 
is a mess. 

MR. EVERDELL: Your Honor, I think we can make this 
much simpler. Let me see if I can do this. Even if you look 
at just the categories that were nonbudgeted categories, we are 
not talking about fringe benefits anymore, we are not talking 
about even equipment over expenditures , we are not talking 
anything that was actually a budgeted category that had been at 
least somewhere approved by NIST before. 

If we are talking about everything else, that is, 
rent, utilities, cleaning, meals, capital improvements, or 
these other expenses which were actually not listed in the 
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category other under the budget, we are already talking about 
for years one and two of the grant, we are already talking 
about a loss amount, under my calculation, is over $172,000. I 
think -- 

THE COURT: What figures did you use in the first year 
of the budget to get 172,000? 

MR. EVERDELL: I just added up in years one and years 
two, so this would be 114 and 15. 

THE COURT: Which items are you adding up? 

MR. EVERDELL: I'm adding up rent, which is $60,000 in 
year one; I'm adding up utilities, which is 16,341 in year one. 
I ' m adding up capital improvements . 

THE COURT: Rent. You're adding up after rent what? 

MR. EVERDELL: Rent was first, 60,000. 

THE COURT: Utilities. 

MR. EVERDELL: Utilities was second. 

THE COURT: There was some testimony on utilities. He 
got an approval . 

MR . EVERDELL : Your Honor , I don ' t think there was 
ever testimony that he got a prior approval for utilities. In 
fact, he was told repeatedly that utilities were not allowed. 

THE COURT: The difference between the utilities for 
the apartment before and after the upgrade for air conditioning 
and for the machinery -- 

MR. EVERDELL: I think the only testimony we had on 

SOUTHERN DISTRICT REPORTERS, P.C. 
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is that the criminal intent of the defendant is important here. 
And if he was proceeding on that basis, that seems to me — I 
have reason to -- it seems to me that that amount is an amount 
that should not be considered in the loss calculation. 

MR. EVERDELL : Your Honor, I think I have to 
respectfully disagree with that. My colleague, Mr. Kwok, has 
pointed me to the part in the record. This is Hope Snowden's 
testimony on page 256 of the record where she is talking about 
her conversations with I believe it's Dr. Karron and 
Mr. Gurfein about expenses. And the question was: 

What questions did he ask you, if any, during those 
conversations? 

And the answer is: Was he allowed to pay for rent and 
utilities with the ATP federal -funded grant. 
"Q. And rent for what, rent utilities for what? 
"A. For the condo in which at this point, I guess, CASI, the 
company, was being housed. 
"Q. And whose condo was that? 
"A. Dr. Karron ' s condo . 

"Q. What was your response to the question? Can rent and 
utilities be paid for with ATP funds? 
"A. No. They are unallowable costs." 

THE COURT: I understood that testimony. That comes 
well preceding Benedict's testimony, it comes well preceding 
the work for the apartment for the air conditioning, and that's 
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what caused the utilities to go up and that's after the time 
that Snowden is talking about, as far as I can see. 

MP : EVERDELL: Let's just do this then, your Honor. 

THE COURT : I ' ve got to be — 

MR. EVERDELL : Let's do this. Let's set aside for the 
moment the issue of whether that $4,595 should or should not be 
included in the loss amount . 

THE COURT: According to Mr. Rubinstein, it's not 

4,000. 

MR. EVERDELL: I was looking at page 2 of his letter. 

THE COURT: 16,341, as I understand it. The utilities 
prior were 4595, prior to the project. 

MR. EVERDELL: I believe that's 16,341 is what the 
government is claiming is the utilities amount for year one. 

THE COURT: Maybe you're right. That's the 
government's claim, not 16,000. He claims -- 

MR. EVERDELL: He claims that the loss is only 4,595, 
which is the amount of the increase, he says. 

THE COURT: That's the prior amount of utilities, not 
the increase. The difference should be not a loss. 

MR. EVERDELL: I apologize, your Honor. He's claiming 
the difference between the two should be not included in the 
loss. 

But setting that aside for the moment, again, if you 
add up the categories again that were nonbudgeted expenses, 
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even leaving that issue aside, I guess let's just say that that 
is almost $12,000, not quite, of difference. 

If you go to the next category, which is capital 
improvement, in year one is 11,248. Again, this has no -- 
there is nowhere in the budget where this stuff is talked 
about. There is no prior approval from NIST for this sort of 
thing. Mr. Benedict is using the money, same which he does for 
cleaning and meals, to do whatever he feels like he wants to do 
with it, and he's spending it on outside budget categories. 

THE COURT: Let's deal with capital improvements. 
They claim that this should be more profited by the site 
preparation. 

MR. EVERDELL: But even site preparation isn't a 
budgeted category. 

THE COURT: I don't know that it is. 

MR. EVERDELL: It's not, according to the exhibits. 
Basically, what the defense counsel has tried to do in this 
submission is take every possible expenditure that he can think 
and try to claim that if it had some tangential or arguable 
benefit to the research, then it can't be qualified as a loss. 
That simply can't be workable, your Honor, because almost every 
single expenditure has some benefit to the research. You just 
can't work that standard. It's unworkable. 

So what we decided and what our loss calculation and 
theory is about is whether or not it's in budget because that 
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is clearly what the intended use of the money was. We give you 
this money so that you can spend it according to the rules, and 
they were very clear about that. There was lots of testimony 
about how the rules were supposed to be followed, how they 
explained the rules to them, how they had to adhere to their 
budget, and for good reason, and how they needed approvals for 
things that were outside of the budget. 

So while I understand that certain things that the 
defendant is claiming may arguably have benefited the research 
in some way, that's simply not the standard we can work with, 
because then there would be no loss at all, it would seem like. 
Even meals. People have to eat in order to conduct research, 
but you can't spend federal grant money to do it. Yes, you 
need to clean things in order to have your house cleaned, but 
you can't spend federal grant money to do it. It has to be 
budgeted if you're going to do it that way. 

Things like site improvement, capital improvement, 
whatever it is, things that may sound even arguably better than 
meals and cleaning in terms of how it might affect the 
research, it doesn't count because it's not budgeted. There is 
a good reason for that. The government needed to understand 
and approve all the expenditures related to the research, 
whether it was because it was in a budget or because someone 
came to them later and asked for approval for something that 
was outside of the budget . 
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THE COURT: Let's not quite put it that way because 
there is this 10 percent rule that they have got in there. 

MR. EVERDELL: Yes, your Honor. If you look at 114 
and 115, down at the bottom right-hand corner you see the pie 
chart at the bottom right-hand corner which has -- I don't know 
if you can see it. 

THE COURT: I can see the pie chart. 

MR. EVERDELL: The slice is the 10 percent. If you're 
inclined — it's our argument that the 10 percent rule, the 
money still has to go from somewhere. Even if you are going to 
exclude the 10 percent from the calculation, it's still going 
to rise far above the level that I think your Honor is 
considering. 

Not only that, 10 percent can't be used for new 
categories. I'm talking simply now about categories that are 
not in the budget. The 10 .percent rule only applies to 
categories that are already in the budget, and you may 
reallocate funds within those preapproved categories. 

So with respect to the money I'm talking to. you about 
now, the ones that are not budgeted categories at all, the 10 
percent rule does not even apply to that. So even if you add 
it up, all these out -of -budget , nonbudgeted categories, you 
would still get to a loss amount, under my calculation, over 
$17-2,000 in loss. 

If your Honor subtracted the 12,000 or so from the 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



25 

8AKMKARS Sentence 

utilities, we are still over the 120,000 threshold and 
guidelines which makes it -- I believe, it's a level -- I want 
to check -- it bumps it down two levels from the calculation 
that's in the PSR. But it's still a total offense level of 18 
as opposed to 20, using that calculation. 

THE COURT: The PSR originally was more than 200,000. 

MR. EVERDELL: Your Honor, we still think that the 
calculation in 114 and 115 is entirely correct. We actually 
think that is the loss that the government suffered. In fact, 
we are giving the defendant quite a bit of the benefit of the 
doubt because we are saying that everything within the budgeted 
category was a proper expense. It makes that assumption. And 
everything — all we are saying is everything outside of that, 
either if it's a nonbudgeted category or something overspended 
on a budgeted category, represents a loss to the government. 

However, if your Honor is not inclined to accept that, 
because of concerns you have about the calculations here, at 
the very least, if you look simply at the nonbudgeted 
categories, things that were not approved by NIST at all, which 
are those things that I mentioned before -- rent, utilities, 
capital improvement, cleaning, meals, and- other -- then we have 
a loss amount that is at a minimum just two levels less than 
what ' s in the PSR . 

THE COURT: . You would agree that it should not be 
entitled to subscriptions as other expenses. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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testimony, she went to lunch with Dr. Karron to talk about this 
investigation with other people from CAS I, and she disallowed 
that lunch. Any business is going to charge a lunch like that. 
Dr. Karron spent on his Master Card -- he had three credit 
cards . The only card that he charged meals on that were 
deducted were on the American Express CASI card. His own card 
and the Master Card is in evidence. He never deducted. 

To suggest that there is not a category of meals,' 
there is travel. There is travel -- does travel include meals 
when you travel? That's why when we broke down, your Honor, 
the subscription, we told you what those were. They had 
nothing to do — you sort of have the category, you were 
thinking of some magazines like Sports Illustrated. This is 
for research for access to research for the projects. So you 
subscribe to a service to get your scientific data.. 

THE COURT: The big item that Mr. Everdell was saying, 
just, look, take the ones that aren't within the budget, the 
nonbudgeted items, and add them up and giving you credit for 
the utilities amount, so you have an $11,000 credit, as I 
understand it. You still have 11,000 under utilities or maybe 
12, 12,000. 

MR. RUBINSTEIN: It would be almost 5,000 under 
utilities -- 

THE COURT: You save that, so to the extent, instead 
it would be 5,000. What about the other entry, the rent entry? 
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MR. RUBINSTEIN: Clearly, he was not entitled to the 
rent, your Honor, so that's $60,000. 

THE COURT: Then you add the other two then — 
MR. RUBINSTEIN: What do you add two with, Judge? 
THE COURT: $43,000 spent. 
MR. RUBINSTEIN: For subscriptions? 

THE COURT: No. For bookkeeping, auto expense, blank 
processing, consultants, lawyers, dues, prescriptions. 

MR. RUBINSTEIN: That he's allowed. Subcontractors. 

MR. EVERDELL: Your Honor, I think that the defense 
counsel is saying it's allowed simply because it is listed 
under the category other, but, as your Honor pointed out, in 
the budget, the only thing that the company listed for its 
other expenses was the audit. 

THE COURT: You got this 80,000 figure that you can 
move around. But that seems to me is already taken care of 
when you look at the overdrawn equipment and the overdrawn 
materials and supplies. That takes care of the 80,000 pretty 
well. 

MR. RUBINSTEIN: But those were budgeted items, your 
Honor, that went back to the intent theory. If they were 
budgeted items and he had no criminal intent -- he intended to 
misappropriate. We concede that. He spent over the budget. 
But did he criminally intend to misappropriate that amount? 

THE COURT : He didn ' t spend much over the total amount 
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because he took out the 836,5 plus $1300, apparently, the first 
year. It's these expenditures in the other category that -- 

MR. RUBINSTEIN: If you have 60,000 for the rent, you 
have 11,000 for the -- you have 5,000 for the utilities. 
That's 65,000 in the first year for the utilities. I submit 
that the capital improvements are not -- are a legitimate 
expense. The cleaning is questionable. Even though I think 
that it's arguable on defendant's side, I won't contest the 
cleaning. 

THE COURT: It's an appropriate expense. He should 
have gotten • approval for it. 

MR. RUBINSTEIN: That is the point. The point is, if 
he didn't get approval, we know that the rent --he was turned 
down. and he still took the rent. We know that that is an 
amount that he took that he wasn't entitled to. 

But as to other items that were for the benefit of the 
research, it doesn't seem that the guidelines, when you look at 
the loss factors and how to consider loss and you consider 
government benefits, I think even though they don't have the 
specific illustration, the government can't cite one grant case 
where there was a misappropriation. 

The problem here is that, what was the government's 
benefit? They gave money for a research project. It's 
unquestionable that's all they did was research. The only 
monies he put in his pocket were the rent monies. 
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THE COURT: The problem is that CASI, he did own CASI, 
as I understood it, he and his family, I guess. You can 
misapply money not just for your benefit, but you can misapply 
money for the corporation's benefit. 

MR. RUBINSTEIN: Right. 

THE COURT: The trouble with capital improvements, 
yes, it probably was not to his personal benefit because the 
apartment probably was worth more unimproved than it was 
containing those improvements, but it would be beneficial to 
CASI as a computer center, research computer center, to have 
the improvements made. That's the problem. That would still 
not be the research contemplated by the grant . 

MR. RUBINSTEIN: I still don't see where they get 
their figure that they are claiming — 

THE COURT: I don't see the capital improvements. I 
didn't realize the amount was $37,000. 

MR. RUBINSTEIN: When the apartment was sold they had 
to rip out all that stuff for the new owner. 

THE COURT: That's what I was referring to earlier. 

What kind of a figure do you come up with, 
Mr. Rubinstein? 

MR. RUBINSTEIN: In the first year, 60,000 for rent, 
5,000 for utilities. I'm rounding off. 2,000 for meals and 
67,000 in the first year. Questionable capital improvements or 
site preparation, which would probably go under equipment. And 
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the — 

MR. KWOK: Can we have the amount on that? 

MR. RUBINSTEIN: For capital improvements? 

MR. EVERDELL: The thing you just cited. 

MR. RUBINSTEIN: I said 2,000 for meals, 5,000 for 
utilities, 60,000 for rent. Second year, there is 2,000 for 
rent, 5,000 for utilities. Meals, the second year, rounded off 
to $1500. I'm sorry. Meals. $3,000. That would make it 
$77,000 without capital improvements. If you gave the whole 
capital improvements, which I don't see how you can do that for 
the two years, you ' re talking about 20. We don't concede this. 
We are talking about 31,000 over there. 

So in a worst-case scenario it would be 108,000, but I 
submit to your Honor that I don't see why capital improvements 
should be considered as a nonbudgeted item when it clearly was 
used in order to facilitate -- you couldn't put those big 
computers in that apartment without site preparation. You 
wouldn't do it without having the shades to keep the heat out, 
without having extra wiring to get the electricity needed for 
the place. These are things that are totally unrelated to what 
anybody would consider a capital improvement. 

THE COURT: Part of the problem here is that the site 
was changed from NYU to apartment . With NYU you had free space 
and a place for the computers. When that fell down, he 
switched to the apartment. But the budget doesn't change in a 
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material way, I believe, between the two budgets. I think it 
should have. 

MR. RUBINSTEIN: Judge, I just feel that looking at 
Judge Rakoff 's decision in Adelstein -- Adelson, rather, and in 
other\decisions that I've seen, including Judge Block's 
decision out of the Eastern District -- 

THE COURT: It's not in your memo. 

MR. RUBINSTEIN: I know. Because I'll give you the 
citations, your Honor. Judge Rakoff is 441 F.Supp.2d 506. 
Judge Block's decision citing Judge Rakof f ' s decision is a 
Westlaw citation of 354151 and a -- and they talk about -- 
those cases were primarily stock cases. They talk about that 
the fraud guidelines -- because the numbers increase so much 
that they give a distorted view of what a reasonable sentence 
should be. 

In both of those cases -- I'm not even up to that 
point because first we have to have a guideline analysis before 
we get to the questions of downward departure or 3553 
considerations. I think what the Court is trying to decide now 
in its analysis is, first, doing what the guideline calculation 
is required to do, before you determine whether or not you want 
to give a guidelines sentence or a nonguidelines sentence. 1" 
think that for the purposes of a guideline analysis, I think 
that a figure of between 70,000 and 120,000 for guideline 
purposes, analysis purpose, that that would be an appropriate 
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range, 70,000 to 120,000 without -- 

MR. KWOK: Your Honor, if I may, even taking just the 
items Mr. Rubinstein talked about, the rent, utilities, meals. 
Utilities, by the way, just the difference, not the whole 
thing, we are up to $100,000 already. And then if you look at 
Government Exhibit 115, year two, the category under other, 
which includes all manners of things like bookkeeping, auto 
expense, bank processing, consultants, lawyers, dues, 
subscriptions, that alone is $31,000. If you add that category 
alone to all the stuff that Mr. Rubinstein just conceded, we 
are already over $120,000, which puts us at level 16. 

MR. RUBINSTEIN: I didn't concede that. There is no 
breakdown of what they are talking about . They give you 
bookkeeping auto expenses, which I assume relate to travel, 
bank processing consultants is budgeted for 250,000 -- rather, 
he is budgeted for $110,000 in subcontractors, which I guess 
are consultants. He spends only 6,000 of that, and they throw 
in consultants, dues, subscriptions into a category. Then they 
want to say, that's $31,000. I submit to your Honor, that 
nobody from that chart or from the 110 backup could say how 
they ever arrived at this number. Then they want to 
arbitrarily plug it in and say, no, look at that, we have 
arrived at the next level. 

THE COURT: I'm looking where those figures must have 
come from. I think if you look at 110, 111, we can probably 
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determine -- 

MR. KWOK: For example, your Honor, you can look at 
Government Exhibit 110, page 17 of 37. That, for example, 
lists all the gas payments, all her expenses. That's where it 
came from. That's just one example. 

THE COURT: Mr. Spring is bookkeeper. That's what Kim 
Jackson is for Sprint. 

MR. KWOK: That's right. 

THE COURT: The sole purpose, as I understood the 
testimony, and I may be wrong, for Mr. Spring to be employed 
was to get the books in order for the other. They had another 
bookkeeper, as I understood it, but I may be wrong, who could 
take entries for bookkeeping, but wasn't skilled enough for 
interpreting what should be in the company's expenses and what 
should be personal expenses, and what should be reasonable 
expenses. Is that correct? 

MR. EVERDELL: Your Honor, I think Mr. Spring, in 
addition with helping with the audits, also stayed on to do 
additional bookkeeping work for the company even after the 
audit was over. 

THE COURT: I thought it was all computerized. 

MR. EVERDELL: I misspoke. 

In addition to help preparing the books for the 
upcoming audit, he also conducted some regular bookkeeping 
activities for the company. Even so, you have $10,000 budgeted 
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MR. EVERDELL: I'm looking at the commentary, yes, 
your Honor . 

Commentary 3, which is loss under subsection Bl and 
then 3C, estimation of loss, said: The Court need only make a 
reasonable estimate of the loss . And the Court ' s loss 
determination is entitled to appropriate deference. And then 
if you look at F, which are the special rules -- 

THE COURT: I just want to see one second because I 
have trouble, I guess, in determining whether or not it should 
be loss to the government or misappropriation. 

MR. RUBINSTEIN: There is another basis — 

THE COURT: Intentional misappropriation by the 
defendant. It seems to me it should be intentional 
misappropriation by the defendant . 

MR. EVERDELL: An intentional misappropriation, your 
Honor, would include the fact that he was told that he needed 
to submit all of these charges in his budget and get prior 
approval for them. 

THE COURT: The fraud and deceit element is somewhat 

lacking. 

MR. EVERDELL: Your Honor, as you, I think, pointed 
out earlier, the case law shows that you can have a 
misappropriations case even if the expenditures arguably 
benefited the company. That's the Urlacher case. 

THE COURT: Isn't this application to the benefit of 
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the defendant, or third party? 

MR. EVERDELL: Or to the defendant. 

THE COURT: That's under one of these guidelines. 
Which is it? 

MR. RUBINSTEIN: No, it's not, Judge. That is for the 
purposes of guilt. We are talking now for guideline purposes 
determining the loss, which I suggest is a different analysis. 
I think your Honor- should be directed to 2B1.1, 3B, where it 
says gain. This is an alternate method for the Court to use. 

THE COURT: Let me find you, where you are. 3B. Now 
you're going to the commentary. 

MR. RUBINSTEIN: I'm in the commentary, Judge. 3B 
says gain. The Court shall use the gain that resulted from the 
offense as an alternative measure of loss only if there is a 
loss, but it reasonably cannot be determined. And I submit to 
your Honor that under these circumstances you cannot reasonably 
determine what the loss is, so you should look at the gained 
factor which in this case would result in looking at the rent, 
the $62,000; the utilities; cleaning, if you want; meals, and 
you would be just over $70,000. I think that is the 
appropriate analysis here before you consider any credits or 
offsets. But first we have to arrive at what is an appropriate 
figure. Obviously, the guideline considers the fact of what . 
someone actually puts in their pocket for personal benefits. 

MR. EVERDELL: Your Honor, I have not looked at the 
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says something. It's deposited. It isn't salary. Why isn't 
it a loan? 

MR. RUBINSTEIN: Why is it a loan? It's a 
reimbursement. It doesn't say anywhere what it is, but they 
classified it as a loan. 

THE COURT: I would, too, if I see it paid to him. 

MR. RUBINSTEIN: They have other checks, your Honor, 
where it says loan on it. 

THE COURT: Where does it show as reimbursement? 

MR. RUBINSTEIN: It doesn't show on that check. We 
understand it's on the check stub. 

THE COURT: Reimbursement for what? It's a round sum. 
It sounds rather strange to be a reimbursement. 

MR. RUBINSTEIN: This comes out of the Quick Books, 
you will recall, your Honor, the computer-generated software 
that they had, so it's in that software. 

THE COURT: For 15,000 round dollars? 

MR. RUBINSTEIN: You have to have an invoice -- 

THE COURT: You never have a reimbursement like that. 

MR. RUBINSTEIN: He had a number of items. He took 

15,000 -- 

THE COURT: It just happens to add up to 15,000. It's 
very strange. Let's see the backup. 

MR. RUBINSTEIN: Your Honor, if you can give us a 
short recess. Dr. Karron came with the computer. He forgot to 
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bring the power supply. We could generate it right here. We 
have it in the computer. If he can recess — 

THE COURT: Doesn't show rent, does it? 

MR. RUBINSTEIN: Yes. He has everything in the 
computer in the Quick Books that are in the computer. We don't 
need -- 

THE COURT: This doesn't show that the amounts taken 
for rent were part of the salary computation. 

MR. RUBINSTEIN: What I'm saying, Judge, I was trying 
to add up the numbers to get to her number. And the only way I 
could do that was by throwing in the 60,000 for salary so that 
if, in fact, his salary is accurate, which he has -- 

THE COURT: I've got to get this sentence completed. 
We can take a five-minute recess, if that's what you want. 
Take a five-minute recess then, but I don't think it's going to 
make much difference. 

MR. RUBINSTEIN: All right, Judge. 
(Recess) 

THE COURT: Mr. Rubinstein. 

MR. RUBINSTEIN: Your Honor, Dr. Karron purchased the 
necessary part -- actually, I gave him my credit card -- and 
the machine is booting up. We should have it momentarily. 

MR. KWOK: Your Honor, while we are waiting, if the 
Court pleases, we could go to talk about the 3553(a) factors, 
which is another major factor. 
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$75,000 that was taken in October of 2001. I think the date 
was October 25 or 26 of 2001. 

THE COURT: That's what the loan advances. 

MR. RUBINSTEIN: It doesn't show the offset of that 
loan. What I'm showing your Honor is -- 

THE COURT: I know you had offsets for the loan. I 
have given you credit for that and I have gone over your 
figures in your letter and I've made calculations on the basis 
of it. It shows me that there is still a net payment due the 
government on loans . 

MR. RUBINSTEIN: But when you add that together with 
the salary, it shows that Dr. Karron did not get his full 
salary. 

THE COURT : I agree he didn ' t . 

MR. RUBINSTEIN: So he should have an offset under 
guideline 2Bl.l(3) (e) for credit against loss for services 
rendered. He rendered the services, he was entitled to full 
salary. 

THE COURT: He got it in the form of loans. 

MR. RUBINSTEIN: I submit, Judge, that it doesn't 
compute -- that the loan calculation does not compute to what 
they are saying and I submitted in my letter -- 

THE COURT: He got it in the form of loans. It's very 

simple . 

MR. RUBINSTEIN: Your Honor, in my letter I showed the 
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Court — 

THE COURT: If you take the money from the corporation 
in loans -- 

MR. RUBINSTEIN: He took loans, but he paid it back 
out of these salary -- 

THE COURT: In part — 

MR. RUBINSTEIN: , In part . So that left, your Honor, a 
balance in a worst case -- in a best-case scenario for the 
government of $24,7 65.81, and you have to add to that the 
60,000 from the rent. 

THE COURT: No, you don't. Add to it? 

MR. RUBINSTEIN: They did, though. They have never 
submitted how they arrived at their figure of the 200,488 in 
the chart, 114. 

THE COURT: All I have to do is use my best judgment 
on the figures that are here. I exercised them and I have read 
your papers , and I ' ve taken them under account and I have 
somewhat struggled with them, I must admit that. I've 
calculated his credits for salary not taken and offset that 
against the loans. I still get the balance of loans due the 
corporation from Dr. Karron of several thousand dollars. 
Without taking into account in any way the rent he received of 
$60,000. 

MR. RUBINSTEIN: In all due respect, Judge, I don't 
see how that is possible. Nobody has shown me to this point. 

SOUTHERN DISTRICT REPORTERS , P . C . 
(212) 805-030O- 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



63 

8AKMKARS Sentence 

The government hasn't proffered how they come to their figure. 
I frankly don't comprehend it, but I think that even -- 

THE COURT: I think you've got to read salaries, 
Dr. Karron's salaries, as salaries plus loans. 

MR. RUBINSTEIN: I do, your Honor. 

THE COURT: The loan entries. 

MR. RUBINSTEIN: I .do. I see an entry for $75,000 as 
a loan and I don't see any salary -- I don't see the balance of 
the two entries that I submitted to your Honor -- 

THE COURT: If he had taken the salary, you'd have a 
worse situation because you then have the payments due the 
government for withholding that weren't made, social security 
weren't made, the other payments of taxes not made as a result 
of taking less salary. The situation would be less if he had 
taken all his salary. He would have a worse situation 
confronting him. 

MR. RUBINSTEIN: Do I understand that the Court is not 
giving him credit for the $7 0,000 that he contributed in July 
and August after the grant -- this is money that he took out of 
a home equity loan, and I submitted the documentation to show 
that. 

THE COURT: I went into that earlier in front' of you 
with counsel and it was stated on the record, without any 
exception taken, that those monies were for additional 
expenditures that have been made between June 30 or June 23 and 
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be hanging. I have never thought I would be impaled. 

I'm redundant and I'm repetitive and I forget what I 
say, and I'm a disaster. I really am. I will be late for my 
own funeral. If I do something too fast, I always forget 
something, screw something up. 

I apologize to the Court for keeping you this late and 
for everything else that I've done in the past. 

Thank you , your Honor . 

THE COURT: Thank you. 

As I said, under the guidelines, the Court's findings 
are that the base offense level for this violation for Title 18 
Section 666 is found under 2B1.1. The base offense level under 
subsection (a) (2) of that guidelines is 6. Because more than 
$120,000 was lost through inappropriate expenses, 10 points are 
added. Making that decision the Court looked to guideline note 
which applies to 2F. The guideline note that applies to grants 
is federal grant under guideline commentary (f) (2) (ii) . At 
that guideline of 16, the guidelines calls for a sentence of 21 
to 27 months in prison. 

Turning to 18 3553 (a) of Title 18, the Court, as the 
Court must, consider any guidelines sentence as a result of the 
Booker decision, the Court must take into account the history 
and circumstances of the offense, history and characteristics 
of the defendant. The defendant here has no prior record. 

And addressing the Court he said that he's never 
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before had the responsibility before of handling a federal 
grant and dealt with contracts in the past. Those are 
contracts, I gather, to perform specific services for a fee, 
which is a little different than a federal grant. Both of 
those circumstances relate to the circumstances of the offense 
and the history and characteristics of the defendant. 

But the Court must also impose a sentence which is 
sufficient but not greater than necessary to comply with the 
purposes set forth in subparagraph 2 of 3553(a), and that is 
the need for the sentence imposed to reflect the seriousness of 
the offense, to promote respect for the law, and to provide a 
just punishment for the offense; B, to afford adequate 
deterrence to criminal conduct of other persons, and to protect 
the public from further crimes of the defendant — C, to 
protect the public from further crimes of the defendant; and, 
D, to provide the defendant with needed educational and 
vocational training, medical care, or other correctional 
treatment in the most effective manner. 

I don't believe that it would be necessary to protect 
the public from further crimes of the defendant that would 
serve to ameliorate the penalty imposed under the guidelines. 

I have some difficulty with this case because 
delineating the intent of the defendant is difficult for me. 
It is true that the loss is at least $120,000, but the 
defendant's intent in causing that loss is something that the 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



91 

8AKMKARS Sentence 

Court has been concerned about . 

And, on the other hand, the Court has to consider a 
sentence that affords adequate deterrence to criminal conduct 
and the government gives these grants, they are placing a lot 
of trust in the grantee. It's important that the grantee not 
intentionally misapply the funds. 

It ' s clear to me that there was an intentional 
misapplication of the rent money. The defendant was told time 
and time again not to use the rent funds for rent or for 
utilities. That's what the record here substantiates. That's 
a lesser sum than the sum found in the guidelines. 

Under the circumstances, it seems to me as the first 
offense that the Court should not impose a sentence that is 
heavy as the guideline and, yet, impose a sentence that 
provides deterrence to other people. I am going to vary the 
sentence pursuant to Section 3553 (a) . 

I am going to impose a sentence of 15 months under 
zone C of the guidelines, one half of the term to be served in 
prison and one half of home confinement, eight months' 
imprisonment, and the remainder in home confinement. 

The term of supervised release is three years, 
restitution in the amount of $120,000. That's required, I' 
guess. And a special assessment of $100. I think I'm right on 
the split sentence, that if it falls in the 12 category, I can 
give the split sentence. 
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